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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF MISSISSIPPI

DELTA DIVISION
ELLEN JOHNSTON | PLAINTIFF
V. CAUSE NO.: 2:07CV42-P-A
ONE AMERICA PRODUCTIONS, INC., DEFENDANTS

EVERYMAN PICTURES, TWENTIETH
CENTURY-FOX FILM CORPORATION
AND JOHN DOES 1 AND 2
PLAINTIFF, ELLEN JOHNSTON’S, RESPONSE TO DEFENDANTS’
MOTION TO DISMISS FOR FAILURE TO STATE CLAIM AND
MEMORANDUM IN OPPOSITION TO MOTION TO DISMISS AND
MOTION TO AMEND COMPLAINT TO ADD ADDITIONAL GROUND
COMES NOW, Plaintiff, Ellen Johnston, by and through counsel, W.0. Luckett,
Jr.. of Luckett Tyner Law Firm, P.A., and files and serves her Response to Defendant’s
Motion to Dismiss for Failure to State Claim and states for the reasons set forth below

that Ms. Johnstons claim should not be dismissed:

INTRODUCTION

This is an action by Ellen Johnston against the Defendants arising out of the
Defendants’ depiction of the Plaintiff without her consent, in the theatrical movie release,
Borat, which has now also been released in DVD format. The Defendants have attached
several exhibits to their Motion to Dismiss, claiming that they are self-authenticating.
Defendants have filed a Rule 12(b}(6) motion to dismiss Ms. Johnston’s Complaint based
upon the Defendants’ belief that the allegations of the Complaint fail to state a claim
upon which relief can be granted, Defendants have presented “matters outside the
pleading” (See exhibits 2, 3 and 4 to the Defendants’ Motion.) Thus, pursuant to Rule
12(b)(6) (assuming these matters are not excluded by the Court) the motion should be
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treated as one for summary judgment and disposed of as provided in Rule 56. Rule 12(b)
provides further that “All parties shall be given reasonable opportunity to present all
material made pertinent to such a motion by Rule 56.” Rule 56 permits the use of
supporting Affidavits.

Defendants attempt to convince the Court that the claim should be dismissed
because there is a dearth of factual allegations which give rise to a theory of “plausible
liability.” At the offset, Plaintiff notes that the Federal Court (with some limited specific
exceptions) is a forum with “notice pleadings™'. . Here the Plaintiff has clearly identified
by short and plain statement the grounds upon which the Court’s jurisdiction depends.
Apparently, jurisdiction is not contested By the Defendants. Moreover, the Plaintiff has
set forth a short and plain statement of the claim showing that the pleader is entitled to
relief. She alleged in her Complaint the general theories of invasion of her privacy. See
paragraph four of Plaintiff's Complaint. This invasion was done without her consent,
(see paragraph 4 of Plaintiff’s Complaint), with the full intent of showing her image
onscreen which in effect portrayed Plaintiff in a false light, and which mocks Plaintiff’s
religion. Moreover, she pleads that she was “led to believe that Mr. Cohen’s camera
crew was filming a ‘religious documentary’. Such pleadings are more than sufficient to
place the Defendants on notice of the nature and content of her claim. Plaintiff also has

satisfied the third condition set forth in Rule 8 by making a claim for damages. Ms.

1

Rule 8 FRCP states that it is sufficient in a claim for relief to set forth in a Complaint (1) a short and plain
statermnent of the grounds upon which the Court’s jurisdiction depends; (2) a short and plain statement of the
claim showing that the pleader is entitled to relief; and (3) demand for judgment that the pleader seeks.
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Johnston set forth the fact that the filming took place in an interior setting where Plaintiff
had an expectation of privacy.
* The right of privacy can take several forms. For your purposes, it

covers several traditional items: You cannot “oul” someone in any way.

You cannot reveal the private facts of someone’s life . You cannot intrude

into someone’s private space in the course of your filmmaking. These

activities invade someone’s right of privacy. Everyone has a bubble of

privacy around them. That privacy bubble can be burst in various ways.

One is the disclosure of private facts. Not lies. Not distortions. Facts.

Thése private facts, however, must be of a kind that, when disclosed

without permission, would be highly offensive to a hypothetical ordinary

and reasonable person...”

See Page 61 of Clearance and Copyright: Everything the Independent Filmmaker
Needs 10 Know attached hereto as Exhibit A.

- The basis for the Plaintiff’s allegations against the Defendants is that her right to
privacy has been invaded. In particular, the Plaintiff has been portrayed in a highly
offensive false light, and the Defendants’ have misappropriated the Plaintiff’s likeness
for their own commercial use and benefit without her consent. The Plaintiff also seeks
leave of the Court to amend her Complaint to assert a claim of intentional infliction of
emotional distress.

Standard of Review

Even in cases involving claims of invasion of privacy, which necessarily involve
free speech rights, Rule 12(b)(6) Moticns are disfavored and are rarely granted. Meyers
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v. Guardian Life Insurance Company of America, Inc., 5 F. Supp.2d 423, 427 (N.D.
Miss. 1998). See, also, American Guaranty and Liability Insurance Company v. 1906
Company, 273 F.3d 605, 615 (5" Cir. 2001). Contrary to the Defendants’ contention that
the standard of review as announced in Conley v. Gibson, 355 U.S. 41, 45-46 (1957) has
been “retired” by the United States Supreme Court in Bell Atlantic Corporation v.
Twombly, 127 Sup. Ct. 1955, 1968 (2007), the standard remains the same. The Supreme
Court, in Twombly, simply clarified that the Court should not read Conley’s “no set of
facts” standard so as to permit a wholly conclusory statement to survive a Motion to
Dismiss. In this case, however, the essential facts are clearly set forth in the Complaint.
The facts supporting the Plaintiff’s claim include the following:

. The Plaintiff is portrayed at a church camp meeting, participating
in a relipious service in which the movie character Borat
experiences a religious conversion.

. The Plaintiff, who was aware of the film crew, was told that the
film crew was there for purposes of making a documentary, which
was a false statement, and any implied consent by the Plaintiff to
being filmed is therefore null and void.

. The Plaintiff was also led to believe that “Boral” was an actual
person, who was legitimately suffering a spiritual crisis when he
came to the camp meeting, and actually experienced a religious
conversion, leading the Plaintiff to raise her hands and praise God.

. In fact, the actor portraying Borat, Sacha Baron Cohen,
intentionally faked a religious conversion in order to prompt the
Plaintiff into “performing” for his film crew in order to make use
of the depiction of her religious worship in a mockery of the
Plaintiff’s individual beliefs and of the Plaintiff herself.

. In the finally edited version of the film Borat, the Plaintiff is not
portrayed in a documentary version of a camp meeting wherein
Borat experiences religious salvation, and in which the Plaintiff
participates. Rather, the viewing audience is aware that Borat is a
complete fiction, they are aware that his ostensible purpose as the
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